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ABSTRACT

Ma lawi is one of the few coun tries in the world that ex plic itly pro tects the
right to be pre sumed in no cent be fore and dur ing trial in its Con sti tu tion.
While many coun tries to day claim to up hold this right, most of them ap ply
it only af ter trial has com menced—when it is ar gu ably too late for the de fen -
dant to pre pare an ad e quate de fence. These coun tries have in ef fect cho sen to 
pre vent crime at the ex pense of the con sti tu tional lib erty of their cit i zens.
While some Ma la wian courts have gen er ally up held the pre sump tion of in -
no cence be fore trial, stat u tory law al lows them to con sider the na ture of the
crime the de fen dant has al leg edly com mit ted in de ter min ing whether to
grant bail or not. Courts should abide by the pre cepts of the Con sti tu tion
and pre serve the pre sump tion of in no cence be fore trial to avoid pre dic tions
of guilt and de ten tion be fore trial as a means of crime con trol. More over,
stream lin ing bail pro ce dures for all crim i nal de fen dants and in volv ing com -
mu ni ties in bail pro ce dures could strengthen the right to lib erty and
con trib ute to the ful fil ment of the prom ises of dig nity and free dom guar an -
teed to all in di vid u als in the Con sti tu tion.

I INTRODUCTION

John Chima was ac cused of mur der and spent 17 years in Zomba prison
in Ma lawi await ing trial. Al though it is un usual for a pris oner to be de tained
for such a long pe riod be fore trial, de tain ees in Ma la wian pris ons are very fre -
quently de tained for months and even years be fore be ing charged with a
crime. De ten tion of in no cent peo ple by po lice is a wide spread prob lem in Ma -
lawi. As will be shown be low, many Ma la wi ans are afraid to re port crimes to
the po lice for fear of be ing de tained and be com ing sus pects sim ply for
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pro vid ing in for ma tion. Pre trial de ten tion, par tic u larly with out a charge, pre -
sumes guilt and al lows even the in no cent to be pun ished with out the ben e fit of 
a fair trial. Pre sum ing guilt is a hall mark of fas cist and dic ta to rial sys tems of
gov ern ment that pun ish po ten tial dis sent ers and sus pects with out re gard to
their hu man rights. This was all too fa mil iar in Ma lawi es pe cially be tween 1963 
and 1994 when the Banda re gime ruled us ing op pres sive tac tics such as de ten -
tion and pun ish ment of in no cent in di vid u als. In 1994, in an ef fort to em brace
de moc racy, Ma lawi adopted a rights-based Con sti tu tion1 that cham pi ons the
civil, po lit i cal, eco nomic and so cial rights of in di vid u als, in clud ing the ac -
cused. This new Con sti tu tion—which is unique in the world—pro tects the
right to be pre sumed in no cent, even be fore trial. The pre sump tion of in no -
cence re quires that a per son should not be pun ished un less found guilty in a
court of law. It also re quires that a judge or jury should not make any in fer ence 
of guilt against an in di vid ual un til con vic tion. Though the pre sump tion of in -
no cence is re cog nised in name by all Ma la wian courts and in prac tice by some
of them, its po ten tial has not been fully realised.

This ar ti cle ex am ines the con sti tu tion ally pro tected right to be pre sumed
in no cent in Ma lawi and other com mon law coun tries, and makes rec om men -
da tions on how courts in Ma lawi can better vin di cate it. Part II of this ar ti cle
ex am ines the prob lems of pre trial de ten tion and crime de tec tion in Ma lawi as
part of a broader so cial prob lem in Af rica. It also re views case stud ies of in di -
vid u als in un duly pro longed de ten tion with out charges in Ma lawi. Part III
anal y ses the his tor i cal ba sis for the pre sump tion of in no cence and its ap pli ca -
tion in the com mon law world to day. Part IV re views Ma la wian stat u tory and
case law and il lus trates how Ma la wian courts have ap plied the pre sump tion of
in no cence. Part V dis cusses the prob lem of pre ven ta tive jus tice, which is ex ac -
er bated by Ma lawi’s prac tice of lengthy de ten tion and low ev i den tiary bar for
ar rest. Part VI pro vides some rec om men da tions and a con clu sion.

II PRETRIAL DETENTION AND CRIME DETECTION IN MALAWI

Two unique crim i nal is sues—that on their sur face may seem un re -
lated—dem on strate the im por tance of the pre sump tion of in no cence in
Ma lawi. The first re lates to lengthy pre trial de ten tion of in no cent in di vid u als
and a low ev i den tiary bar for ar rests. The sec ond re lates to ex tremely poor
crime de tec tion by po lice.
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A Excessive pretrial detention

Re cent me dia cov er age has high lighted the ab hor rent prison con di tions
in Congo,2 Kenya,3 and Zim ba bwe4 where in mate deaths oc cur due to poor
health con di tions and scar city of food. While pov erty and in creased crime
rates are the most com mon ex pla na tions, an underappreciated but equally
im por tant cause is poor pre trial de ten tion pol i cies. In most Af ri can coun tries,
the larger pro por tion of the prison pop u la tion con sists of in mates held be fore
trial.5 These in mates in clude in di vid u als who have never been charged with a
crime and are of ten sim ply de tained as sus pects, some times for sev eral years.
And to make mat ters worse, the level of over crowd ing in Af ri can pris ons is of -
ten in hu mane; there is a lack of hy giene, in suf fi cient food, and a lack of
med i cal care for both pre trial de tain ees as well as con victed pris on ers.6

With a pop u la tion of 13 mil lion, Ma lawi is one of the world’s 11 poor est
coun tries.7 Re gret ta bly, the in tense pov erty in Ma lawi is ac com pa nied with a
high level of crime lead ing to a sit u a tion where the na tion’s crim i nal jus tice
sys tem is not equipped to re spond to charged in di vid u als fairly and ef fi ciently.
Ma la wian pris ons are per pet u ally over crowded and of ten hold dou ble the
num ber of in mates that they are built to ac com mo date.8 Al though the law re -
quires that de tain ees should be held sep a rately from con victed in di vid u als,
of ten in prac tice this does not oc cur. About 35 per cent of the in mates in Ma -
lawi pris ons are pre trial de tain ees.9 Ad di tion ally, ho mi cide sus pects are
typ i cally de tained for over a year, some times for two to three years, be cause
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2 New York Times (Congo) 25 July 2009, A8, avail able at www.nytimes.com/2009/07/26/world/af -
rica/26Congo.html (ac cessed 20 May 2010).

3 BBC News (Kenya), 29 Sep tem ber 2004, avail able at http://news.bbc.co.uk/2/hi/3701398.stm
(ac cessed 20 May 2010).

4 Fi nan cial Ga zette (Zim ba bwe), 10 Sep tem ber 2009, avail able at http://allafrica.com/sto -
ries/200909141444.html (ac cessed 15 April 2010).

5 ‘2.5m in pre-trial de ten tion world wide’, King’s Col lege Lon don, News Ar chive 2008 (PR 19/08).

6 See Kampala Dec la ra tion of Prison Con di tions in Af rica, 1996. This Dec la ra tion sprung from the 
in ter na tional sem i nar on ‘Prison con di tions in Af rica’, held in Kampala, Uganda in 1996. It is an -
nexed to UN ECOSOC Res o lu tion 1997/36 on ‘In ter na tional Co op er a tion for the Im prove ment
of Prison Con di tions’ and re pro duced in Christof Heyns (ed) Hu man rights in Af rica Vol 1 (The
Hague: Martinus Nijhoff Pub lish ers, 2004) 882–824.

7 United Na tions De vel op ment Pro gram Hu man de vel op ment re port 2009: Ma lawi, avail able at
http://hdrstats.undp.org/en/coun tries/coun try_fact_sheets/cty_fs_MWI.html (ac cessed 15
April 2010).

8 De part ment for In ter na tional De vel op ment Ma lawi Safety se cu rity and ac cess to jus tice an nual re -
view (2008), An nex E, 12.1, para 95 (‘DFID 2008 An nual re port’); US De part ment of State
Hu man rights re port: Ma lawi (2008) es ti mates that pre trial de tain ees make up 25 per cent of the
prison pop u la tion.

9 DFID 2008 An nual re port, as above, An nex E.
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bail is not pre sumed in ho mi cide cases.10 Con di tions for in mates in Ma lawi are
grim. On av er age, 200 pris on ers die each year, 300 in mates per year are chron i -
cally ill and there is no food to feed the in mates for more than 50 days a year.11

In deed these prison con di tions are ap pall ing for con victed in mates, even more 
so for in di vid u als who are ar rested as sus pects.

At tempts to re form Af ri can prison con di tions, with a spe cific em pha sis
on the high num bers of pris on ers de tained be fore trial, started in 1996 in
Kampala. With the Kampala Dec la ra tion on Prison Con di tions, 40 Af ri can
coun tries, in clud ing Ma lawi, re solved to re duce the pro por tion of pris on ers
await ing trial in pris ons. They re solved that the po lice, pros e cut ing au thor i ties
and ju di ciary should join the prison ad min is tra tion in var i ous coun tries to re -
duce the num ber of pris on ers on re mand and en sure that re mand in mates are
de tained for the short est pos si ble pe riod.12 In 2002, with the Ouagadougou
Dec la ra tion, 34 Af ri can coun tries vowed to use de ten tion in re spect of per sons
await ing trial, ‘only as a last re sort and for the short est time pos si ble’.13 The
tech niques for re duc ing pre trial de ten tion num bers in cluded cau tion ing, im -
proved ac cess to bail ‘through wid en ing po lice pow ers of bail and in volv ing
com mu nity rep re sen ta tives in the bail pro cess, re strict ing the time in po lice
cus tody to 48 hours,14 and set ting time lim its for peo ple on re mand in prison’.15

While all of these meth ods would cer tainly help ease the de ten tion sit u a tion in
Ma lawi, an un der stand ing of the rea sons for the in crease in pre trial de ten -
tion—in clud ing pre ven ta tive de ten tion pol i cies—is more important.
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10 In deed in Maula Prison alone, 15 sus pects had, by 2008, been in prison for over seven years
await ing trial. See DFID 2008 An nual re port, above note 8. Para 3 of Part I of the Sched ule to the
Bail (Guide lines) Act 8 of 2000 (‘the Bail Act’) pro vides that the po lice can not grant bail to any
per son ar rested for an of fence pun ish able by death such as trea son, mur der, rape, armed rob bery
and bur glary. See also sec 118 of the Crim i nal Pro ce dure and Ev i dence Code, Cap 8:01 of the
Laws of Ma lawi.

11 DFID 2008 An nual re port, above note 8, para 96 (sta tis tics from 2007), not ing also that there
were 11 500 pris on ers in Ma lawi pris ons in the year 2007.

12 Kampala Dec la ra tion, above note 6.

13 Ouagadougou Dec la ra tion and Plan of Ac tion on Ac cel er at ing Pris ons and Pe nal Re forms in Af -
rica, 2002. This Dec la ra tion was adopted by con sen sus at a con fer ence held 18–20 Sep tem ber
2002 in Ouagadougou at tended by 123 del e gates from 38 coun tries in clud ing 33 Af ri can coun -
tries. It was later en dorsed by the Af ri can Com mis sion on Hu man and Peo ples’ Rights at its 34th
Or di nary Ses sion held in Banjul, The Gam bia from 6–20 No vem ber 2003. See Res o lu tion on the
Adop tion of the ‘Ouagadougou Dec la ra tion And Plan Of Ac tion on Ac cel er at ing Prison and Pe -
nal Re form in Af rica’ ACHPR /Res 64(XXXIV)03, 20 No vem ber 2003.

14 Al though the time in po lice cus tody be fore be ing taken to court to be charged or told the rea sons
for fur ther de ten tion is lim ited to 48 hours con sti tu tion ally, in prac tice this pe riod is rou tinely
breached.

15 Ouagadougou Dec la ra tion, above note 13.



B Low crime detection

An other fac tor that pres ents unique chal lenges in Ma lawi to pro tect ing
the in no cent is a low ev i den tiary bar for ar rests. Al most 90 per cent of ar rests in 
Ma lawi are made by com mu nity po lice vol un teers.16 Com mu nity po lice vol -
un teers are min i mally trained in di vid u als in com mu ni ties who are un paid by
the for mal Ma lawi Po lice Ser vice but help to de tect crime in com mu ni ties.
They have very lit tle train ing on pa trol ling, ev i dence gath er ing, wit ness ques -
tion ing or other ba sic po lic ing skills and of ten rely on a low ev i den tiary bar to
make ar rests.

It has been es ti mated that up to 85 per cent of Ma la wi ans are un able to ac -
cess the for mal sys tem of jus tice,17 which in cludes courts, po lice, and law yers.
In stead, most of these have ac cess to a sys tem of ‘pri mary jus tice’ in clud ing
tra di tional lead ers who ad ju di cate dis putes and hold vil lage courts, com mu -
nity po lice vol un teers who ap pre hend sus pected crim i nals, and tra di tional
coun sel lors who ad vise peo ple of their rights. Fur ther com pli cat ing the is sue is
that com mu ni ties gen er ally do not trust the for mal courts and some times take
the law into their own hands when a per son is re leased with or with out
bail. Some de fen dants re main in jail pend ing trial be cause they can not ob tain
two ‘sure ties’ or re spect able mem bers of the com mu nity to ap pear in court
and guar an tee their ap pear ance at trial. Fi nally, Ma lawi does not have a sys tem
of per sonal and phys i cal iden ti fi ca tion, ren der ing ef forts to track per sons re -
leased with or with out bail quite bur den some.

The lack of ad e quate po lice power and ac cess to the jus tice sys tem is ap -
par ent in crime de tec tion sta tis tics. In 2008, Ma lawi’s crime de tec tion rates
were less than 20 per cent na tion ally, and less than 10 per cent in ur ban ar eas.18

Crime de tec tion rates in clude a for mula of ac quit ted + con vic tions + cases
with drawn/re ported cases.19 Ma lawi’s pros e cu tion rates cases taken to
court/cases re ported are also ex tremely low and av er age about 11 per cent.20

Not sur pris ingly as well, there is of ten a back log of crim i nal cases in the courts
of over 8 000 cases.21 So in es sence, if an in di vid ual com mits a crime in Ma lawi,
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16 Based on in ter views con ducted by the au thor with the Ma lawi Po lice Ser vice of fi cials. Tech ni -
cally, com mu nity po lice vol un teers do not ac tu ally make ‘ar rests’ but ap pre hend in di vid u als and
take them to the po lice sta tion to be for mally ar rested.

17 DFID 2008 An nual re port, above note 8, para 1.1(1).

18 See H Mia DFID base line sur vey safety se cu rity ac cess to jus tice (2008) (re view ing Mil len nium De -
vel op ment Goals in di ca tors from 1 Oc to ber 2006 to 30 Sep tem ber 2007).

19 As above.

20 As above.

21 In Sep tem ber 2007, there were 8 267 cases in the crim i nal case back log through out Ma lawi. See



he or she is ex tremely un likely to be caught and even less likely to be pros e -
cuted for it. In deed in some cases, mag is trates have had to af fect ar rests
be cause po lice failed to ar rest crim i nal sus pects.22 And po lice are of ten ac cused
of not only fail ing to ar rest in di vid u als but also ar rest ing wrong in di vid u als. A
re cent sur vey dem on strated that a mi nor ity of Ma la wi ans trust the po lice.23 In -
deed, Ma la wian cit i zens are of ten afraid to re port crimes to the po lice for fear
of be com ing sus pects. There are also fre quent re ports of for mal po lice bias,
brib ery and cor rup tion.24 Ad di tion ally, ar bi trary ar rests by po lice are com mon, 
as po lice some times ar rest rel a tives of sus pects when a sus pect her self can not
be found, ap par ently in or der to ‘draw the wanted in di vid ual out of hid ing’.25

In this con text, pro tect ing de fen dant’s rights pres ents unique chal lenges and
the need for the pre sump tion of in no cence is es pe cially acute.

C Three case studies of pretrial detention in Malawi

A few case stud ies of ac tual in stances of in di vid u als de tained in prison
will bring to light the im pact of these three unique is sues—overly ag gres sive
pre trial de ten tion, a low ev i den tiary bar, and in ad e quate crime de tec tion.26

A 68 year old man named Charles Musata from Chitipa dis trict in Ma lawi 
was ar rested on 4 Au gust 2006. He was al leged to have mur dered his
brother-in-law who was from a neigh bour ing vil lage. The prison he is de -
tained in does not have enough space for him to stretch his legs while he sleeps; 
hence he is forced to squat all night. This has caused him se vere leg pains and,
due to his age, his health has de te ri o rated in prison. Charles lacks any knowl -
edge of the cir cum stances of the mur der of the de ceased. He claims that he was 
in formed of the mur der of his brother-in-law the night it hap pened. Charles
claims that lo cal cus tom de manded that he watches over the body un til
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Mia, as above.

22 See, eg, Willy Sambo & Ed ward Anafi v Re pub lic Misc Crim i nal Ap peal No 159/08 (un re ported),
where res i dent mag is trate ar rested two in di vid u als be cause the state com plained that the po lice
had not ar rested them.

23 See ‘Ma lawi Afrobarometer round 4 sur vey’, Afrobarometer slide pre sen ta tion 26–28 (March
2008) (‘Afrobarometer sur vey’) (sur vey ing a ran dom sam ple of 1 200 Ma la wi ans and found that
al most 70 per cent of Ma la wi ans be lieved that the po lice were cor rupt and had per son ally wit -
nessed or heard of po lice cor rup tion); see also USAID ‘Pub lic opin ion on cor rup tion in se lect
re gions of Ma lawi’, 6–31 Oc to ber 2006.

24 US De part ment of State Hu man rights re port: Ma lawi (2008); see also Afrobarometer sur vey, as
above, 28 (al most 75 per cent of Ma la wi ans stated that they per ceived the po lice to be cor rupt).

25 US De part ment of State, as above.

26 The names of in di vid u als have been changed to pro tect their pri vacy. They were in ter viewed by
the Ma lawi De part ment of Le gal Aid and the Paralegal Ad vi sory Ser vice In sti tute (PASI) in var i -
ous Ma lawi pris ons dur ing the years 2008–2009.



morn ing. In the morn ing, he called the po lice to in form them of the mur der.
When the po lice ar rived, they saw a club at the scene of the crime that had been 
made by Charles and sold to an other in di vid ual. They then de ter mined that
Charles should be a sus pect and de tained him. Charles was de tained for two
years in prison with out charge.

Thoko is a 35 year old woman from Kauma vil lage in Ma lawi. She was ar -
rested on 22 No vem ber 2007 af ter be ing ac cused of mur der ing her hus band.
Thoko has three chil dren, one of which is a tod dler and has been with her in
prison for over one year. She re counts that her hus band was of ten abu sive
when he was drunk. One night he came home and beat her so badly that she
ran away to her un cle’s house. When her un cle learnt what had hap pened, he
gath ered a few men and went to con front Thoko’s hus band. The con fron ta -
tion led to vi o lence and Thoko’s hus band was beaten to death by her un cle and 
the other men. De spite the fact that Thoko said noth ing to her un cle and that
she did not en cour age him to ex act re venge on her hus band, she was ar rested
and co-charged with mur der with him.

Six in di vid u als of var i ous ages were ar rested on 5 Oc to ber 2005 in Mzuzu, 
Ma lawi. They were ac cused of mur der ing a man whose body was found in a
river near their vil lage. They re mained in prison for over three years await ing
charges. They in di vid u ally re counted that they were put in charge of dis trib ut -
ing food at a fu neral of an un known man whose body was found within the
vil lage. Af ter dis trib ut ing the food, the vil lage el ders in formed them that they
had not ‘con sid ered them well’; or in other words, they had not given them ad -
e quate por tions of food at the fu neral. They were then re ported to the
com mu nity po lice vol un teers by the vil lage el ders as po ten tial sus pects for the
mur der of the un known man.

These case stud ies il lus trate first-hand ex pe ri ence with the fail ures of the
Ma la wian crim i nal jus tice sys tem. They also dem on strate the height ened im -
por tance of the pre sump tion of in no cence in Ma lawi. These case stud ies show
that the in di vid u als in volved were de tained with out charges for long pe ri ods
of time. They were all ar rested by po lice or com mu nity vol un teers with out ad -
e quate ev i dence to sup port the ac cu sa tions of mur der, a symp tom of the lack
of ap pro pri ate crime de tec tion by po lice and pros e cu to rial over sight over the
charg ing and de ten tion of sus pects. Ac cord ing to the pre sump tion of in no -
cence, peo ple should be treated as if they were in no cent and not be pun ished
be fore a de ter mi na tion of guilt has been made against them by a court of law. 
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All of the above in di vid u als were ar rested and de tained (or in other words 
pun ished)27 with ex tremely lim ited ev i dence against them. The need to re spect
the pre sump tion of in no cence is par tic u larly im por tant in a coun try like Ma -
lawi, where the po lice are of ten ill-equipped to in ves ti gate crimes prop erly
be fore charg ing and de tain ing a per son and pre trial de ten tion can be ag gres -
sive and lengthy.

The next sec tion will dis cuss the his toric and mod ern in ter pre ta tions of
the pre sump tion of in no cence to show how this right has lost im por tance in
the pre trial phase.

III HISTORIC AND MODERN BASIS FOR THE PRESUMPTION OF
INNOCENCE

His tor i cally, the pre sump tion of in no cence has pro tected de fen dants
from any in fer ences of guilt from the time they were charged un til trial. How -
ever, to day many coun tries have lim ited the ap pli ca tion of the pre sump tion of
in no cence to trial and have re stricted its mean ing to an ev i den tiary bur den at
trial. The nar row ing of the mean ing of the pre sump tion of in no cence has
opened the way for many coun tries to fo cus on con trol ling crime through pre -
ven ta tive jus tice.

A Common law basis for presumption of innocence

Ac cepted world wide,28 the pre sump tion of in no cence is a prin ci ple that
even those un fa mil iar with the nu ances of crim i nal pro ce dure have heard: that 
peo ple are ‘in no cent un til proven guilty’. It is based on the nat u ral law prem ise 
that ‘[i]n the eye of the law ev ery man is hon est and in no cent, un less it be
proved le gally to the con trary’.29 His tor i cally, the pre sump tion of in no cence
can be traced back to Deu ter on omy, Sparta and Ath ens and through Ro man
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27 This pro posal is con sis tent with Plan of Ac tion (1) of the Ouagadougou Dec la ra tion on Prison
Con di tions which urges states to in volve ‘com mu nity rep re sen ta tives in the bail pro cess’. 

28 For a list of some coun tries whose con sti tu tions in clude the pre sump tion of in no cence, see MC
Bassiouni ‘Hu man rights in the con text of crim i nal jus tice: Iden ti fy ing in ter na tional pro ce dural
protections and equiv a lent protections in na tional con sti tu tions’ (1993) 3 Duke Jour nal of Com -
par a tive and In ter na tional Law 235, 266 note 143.

29 See J Thayer A pre lim i nary trea tise on ev i dence at the com mon law (Boston: Lit tle, Brown & Co,
1898) 552, fur ther ar gu ing (at 553) that the pre sump tion of in no cence has also been re ferred to
as the ap pli ca tion of the ‘rule of sense and con ve nience, run ning through all the law’ and that the
pre sump tion of in no cence is a rule that in sists that with out ev i dence against an in di vid ual, peo -
ple should be pre sumed to be hon est and blame less.



law and the Eng lish com mon law.30 Since the Magna Carta, the law has re -
quired that ‘no man ... shall be ... taken nor im pris oned ... with out be ing
brought in an swer by due pro cess of law’.31 Some schol ars have noted that the
pre sump tion of in no cence re placed the an cient rule that the ac cuser did not
have to prove the ac cu sa tion but that the ac cu sa tion it self cre ated a pre sump -
tion of guilt.32 The pre sump tion gen er ally holds that a per son is not ‘held guilty 
of fault un less fault is es tab lished and found by the court’.33

The pre sump tion of in no cence is so fun da men tal to mod ern crim i nal
jus tice sys tems that it has been con trasted to the ‘pre sump tion of guilt’ which
ap plied in fas cist ju di cial sys tems like those of Hit ler and Sta lin.34 The mod ern
dem o cratic so ci ety has re sisted the temp ta tion to pun ish all those who are
likely to com mit crimes in lieu of pun ish ments for those who are found to
have com mit ted crimes. Be cause so ci ety re cog nises that the threat of pun ish -
ment will not de ter all crim i nals, it tol er ates some crime be ing com mit ted. It
also bears the risk that some will com mit crimes with out pun ish ment be cause
of the high stan dard of proof that must be sat is fied for a con vic tion.35 In gen -
eral, the prin ci ple is that ‘it is far worse to con vict an in no cent man than to let a 
guilty man go free’.36 Hale re marked that five guilty men should be ac quit ted
be fore one in no cent man is con victed.37 Wil liam Blackstone said that the ra tio
should be 10 to one.38

Schol ars over the years have re cog nised that if the pre sump tion of in no -
cence does not im pose mean ing ful lim its on pre trial de ten tion, the ‘state can
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30 Cof fin v United States 156 US 432, 453 (1895).

31 Con fir ma tion of Magna Carta, 28 Edw 3 c 1 (1354).

32 H Meyer ‘Con sti tu tion al ity of pre trial de ten tion’ (1972) 60 Georgetown Law Jour nal 1382,
1447–1448. Ac tu ally, in the 11th cen tury, once an in di vid ual was in dicted, he was put to a test of
wa ter or fire. If the ac cused floated on the wa ter, he was guilty and the trial was over. If he was put
to fire, he had to ei ther hold a piece of red-hot iron or walk bare footed and blind folded across
nine red-hot plow shares. If the ac cused per formed un der fire with out in jury, he was in no cent,
but ob vi ously in no cence was rare. See Blackstone, above note 27, 342–344; see also SFC Milsom
His tor i cal foun da tions of the com mon law (Lon don: Butterworths, 1969) 358–359.

33 Jo seph Constantine SS Line Ltd v Im pe rial Smelt ing Corp [1942] AC 154. In deed, ‘the law al ways
pre sumes in fa vor of in no cence, as that a man’s char ac ter is good un til the con trary ap pears, or
that he is in no cent of an of fence im puted to him till his guilt be proved.’ See T Starkie Prac ti cal
trea tise on the law of ev i dence, and di gest of proofs in civil and crim i nal pro ceed ings 4th edi tion
(Phil a del phia: Rob ert H Small, 1832) 1248.

34 See, eg, State v Holmes 338 NW2d 104, 107 (SD 1983) (Henderson J dis sent ing).

35 Prov ing an in di vid ual to be guilty ‘be yond a rea son able doubt’ is of ten con flated with the ‘pre -
sump tion of in no cence’, but these are two unique con cepts.

36 In re Winship 397 US 358, 372 (1970).

37 2 M Hale Pleas of the crown (Lon don: 1694) 289.

38 See Blackstone, above note 27, 358. Sim i lar ref er ences may be found in the work of For tes cue,
who wrote: ‘I would rather wish twenty evil do ers to es cape death through pitié than one man to
be un justly con demned.’ De laudibus legum angliae c 27 (1545).



sim ply treat the in no cent as guilty and avoid the trou ble of trial al to gether’.39

The pre sump tion of in no cence should ‘in form the en tire crim i nal pro cess’
and should pro tect the ac cused and treat her as in no cent un til oth er wise found 
guilty at trial.40 Thus, no as sump tions of guilt should be made be fore and dur -
ing trial. The only re stric tions that can be placed on a de fen dant must be
fo cussed on pre vent ing flight or in ter fer ence with wit nesses or ev i dence.41 No
re stric tions that are based on the as sump tion of the de fen dant’s guilt are per -
mit ted. His tor i cally, there has been a very strong ba sis for the ap pli ca tion of
the pre sump tion of in no cence be fore and through out trial.

B The presumption of innocence today

The pre sump tion of in no cence has tra di tion ally pro tected the de fen dant
from the time of ar rest un til con vic tion, but in re cent years, in many coun tries, 
the pre sump tion largely ap plies dur ing trial. A de ci sion on pre trial de ten tion is 
com monly un der stood to raise a con flict be tween two in ter ests: the ‘rec og ni -
tion of the hard ships’ of de ten tion and the de sire to ap ply it in a lim ited
man ner, and the worry that de fen dants will com mit of fences while on bail.42

The first in ter est has led to in creases in re lease on re cog ni zance, bail hos tels
and leg is la tion re quir ing that pre trial de ten tion should only be used if it is ab -
so lutely nec es sary.43 The con cern about pre trial crime has led to in creased
pre trial de ten tion in many coun tries based on grounds pre vi ously never con -
sid ered in the pre trial re lease de ci sion, such as the weight of ev i dence against
the de fen dant or pre dic tions of how ‘dan ger ous’ she may be if re leased.44

1 United States

In the United States, the im port of the pre sump tion of in no cence has di -
min ished in crim i nal pro ce dure.45 Courts have stated that the pre sump tion of
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39 See, eg, M Miller ‘Pre trial de ten tion and pun ish ment’ (1990) 75 Min ne sota Law Re view 335, 415.

40 One scholar in sisted that the pre sump tion of in no cence ap plies at all stages of the crim i nal pro -
cess in claim ing that the pre sump tion was ‘as ir re sist ible as the heav ens till over come [and] ...
hov ers over the pris oner as a guard ian an gel through out the trial’. See Thayer, above note 29,
553.

41 U Raifeartaigh ‘Rec on cil ing bail law with the pre sump tion of in no cence’ (1997) 17 Ox ford Jour -
nal of Le gal Stud ies 1, 4.

42 As above.

43 As above.

44 As above.

45 See H Packer The lim its of the crim i nal sanc tion (Stan ford: Stan ford Uni ver sity Press, 1968) 160;
AP Ordover ‘Bal anc ing the pre sump tions of guilt and in no cence: Rules 404(b), 608(b) and



in no cence ap plies at trial—but not be fore.46 Many courts have held that the
pre sump tion of in no cence is syn on y mous with the pros e cu tion’s bur den of
proof, namely, to prove the de fen dant’s guilt be yond a rea son able doubt.47 The 
pre sump tion of in no cence is also re flected in ev i den tiary rules, jury in struc -
tions on the bur den of proof or de fen dant’s ap pear ance, and treat ment at
trial.48 Be fore changes in the law in the 1980s, US courts were only per mit ted to 
de ter mine whether the de fen dant would ap pear for trial in de ter min ing
whether he would re ceive bail, as bail was pre sumed for de fen dants.49 But now, 
they are per mit ted to con sider pub lic safety, how ‘dan ger ous’ a de fen dant is,
and the weight of ev i dence against her in de ter min ing whether to re lease her
be fore trial.50 In deed, the tone of US courts has changed when it co mes to the
pre sump tion of in no cence and bail. In US v Salerno, the US Su preme Court
claimed that, though the ‘pri mary func tion of bail is to safe guard the courts’
role in ad ju di cat ing the guilt or in no cence of de fen dants’, noth ing in the
Eighth Amend ment or Bail Clause lim its the gov ern ment to only con sider risk
of flight.51 Not sur pris ingly, this lack of re spect for the pre sump tion of
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609(a)’ (1989) 38 Emory Law Jour nal 135, 137.

46 See Bell v Wolf ish 441 US 520 (1979), hold ing thus: ‘The pre sump tion of in no cence is a doc trine
that al lo cates the bur den of proof in crim i nal tri als; it may also  serve as an ad mon ish ment to the
jury to judge an ac cused’s guilt or in no cence solely on the ev i dence ad duced at trial and not on
the ba sis of sus pi cions that may arise from the fact of his ar rest, in dict ment or cus tody or from
other mat ters not in tro duced as proof at trial ... But it has no ap pli ca tion to the de ter mi na tion of the 
rights of a pre trial de tainee dur ing con fine ment be fore his trial has even be gun.’ (Em pha sis added).
See also US v Salerno 481 US 739 (1987), re fus ing to men tion the pre sump tion of in no cence in
re gard to bail and pre trial re lease.

47 See above and the ac com pa ny ing notes.

48 See J Mitch ell ‘Bail re form and the con sti tu tion al ity of pre trial de ten tion’ (1969) 55 Vir ginia Law
Re view 1223, 1231; US v Fleischman 339 US 349, 363 (1950).  The pre sump tion of in no cence is
the ba sis for the fol low ing: the duty of the state to dis close ex cul pa tory ev i dence, see Brady v
Mary land 373 US 83 (1963); com pul sory ev i dence, see Tay lor v Il li nois 484 US 400 (1988); the
right to con front ad verse wit nesses, see Coy v Iowa 487 US 1012 (1988); and the right to ef fec tive
as sis tance of coun sel, see Duncan v Lou i si ana 391 US 145 (1968).

49 See, eg, Stack v Boyle 342 US 1, 4 (1951) (‘Un less this right to bail be fore trial is pre served, the pre -
sump tion of in no cence, se cured only af ter cen tu ries of strug gle, would lose its mean ing.’)

50 The Bail Re form Act of 1984 al lows for pre trial de ten tion on ex panded grounds, in clud ing where 
a ju di cial of fi cer finds that no con di tion or com bi na tion of con di tions will rea son ably as sure the
safety of any other per son or the com mu nity. See 18 USC § 3142(e). In ad di tion, the Dis trict of
Co lum bia also passed a pre ven ta tive de ten tion stat ute, the Court Re form and Crim i nal Pro ce -
dure Act of 1970. It was lim ited to al low ing pre trial de ten tion to 60 days and re quired a find ing of 
‘sub stan tial prob a bil ity’ that the de fen dant had com mit ted the crime charged. This stat ute was
up held in US v Ed wards 455 US 1022 (1982). See also JS Goldkamp ‘Dan ger and de ten tion: A sec -
ond gen er a tion of bail re form’ (1985) 76 Jour nal of Crim i nal Law and Crim i nol ogy 1, dis cuss ing
state stat utes fo cus ing on pre ven ta tive de ten tion and the dif fer ences be tween them.

51 481 US 739, 753-54 (1987). Some schol ars have noted that the pre sump tion of in no cence is vi o -
lated by pre ven ta tive de ten tion. See, eg, L Tribe ‘An ounce of de ten tion: Pre ven tive jus tice in the
world of John Mitch ell’ (1970) 56 Vir ginia Law Re view 371, 404–405, and P Miller ‘Pre ven tive



in no cence has led to in creased pre trial de ten tion in the US.52

2 England, Ireland, and other common law countries

In other com mon law coun tries such as Eng land53, Scot land54, Aus tra lia55

and Can ada56, courts con sider the like li hood that the ac cused will, if re leased,
com mit a crim i nal of fence. In Can ada, for ex am ple, while ex press ing an in ter -
est in pro tect ing the pre sump tion of in no cence, courts have nev er the less
ig nored it by al low ing de fen dants to be de tained based on the crime they al leg -
edly com mit ted. For in stance, in R v Pearson, the Ca na dian Su preme Court
stated that the pre sump tion of in no cence ap plies be fore trial, in clud ing to bail
de ci sions.57 How ever, in the same year, it stated that the ob jec tive of ‘the en tire
sys tem of crim i nal jus tice is to stop crim i nal be hav iour’ and that those re leased 
on bail (who are ac cused but not con victed) must be re leased only ‘on con di -
tion ... that [they] will not en gage in crim i nal ac tiv ity pend ing trial’.58 Re fus ing
to re lease de fen dants on the ground that are likely to com mit crimes pend ing
trial as sumes the de fen dants’ guilt and vi o lates the pre sump tion of in no cence.

In Ire land, the pre sump tion of in no cence has been up held by the courts
to ap ply be fore trial. The Irish Su preme Court has spe cif i cally stated that
‘[c]ourts owe more than ver bal re spect’ to the pre sump tion of in no cence and
the fact that each man is in no cent un til ‘duly tried and duly found guilty’.59 The 
court also held that the ‘pre sump tion of in no cence un til con vic tion is a very
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de ten tion – a guide to the erad i ca tion of in di vid ual rights’ (1970) 16 Howard Law Jour nal 1,
15–17. Many as sume that once de fen dants are ar rested they are most likely guilty and that their
pun ish ment can be gin. See Ordover, above note 45, 148.

52 In 1990, ap prox i mately 35 per cent of de fen dants were de tained be fore trial. In 2004, this num -
ber jumped to ap prox i mately 43 per cent. See TH Co hen & BA Reaves Bu reau of Jus tice Sta tis tics
spe cial re port, pre trial of fel ony de fen dants in state courts 1990–2004 (2007), avail able at
http://bjs.ojp.usdoj.gov/con tent/pub/pdf/prfdsc.pdf (ac cessed 15 April 2010).

53  Un der the Eng lish Bail Act of 1976, a de fen dant can be de nied bail if the court finds that there are 
‘sub stan tial grounds for be liev ing’ that he will com mit an of fence while on bail.

54 See also Smith v M 1982 JC 67, 1982 SCCR 116, 1982 SLT 421 (dis cuss ing the Wheatley guide -
lines on bail).

55 See also Law Re form Com mis sion of Vic to ria Re view of the Bail Act 1977: Dis cus sion Pa per No 25
(1991); Law Re form Com mis sion of Queensland To bail or not to bail: A re view of Queensland’s
bail law: Dis cus sion Pa per No 35 (1991).

56 Sec tion 515(10) of the Ca na dian Crim i nal Code (in tro duced by Bail Re form Act 1972 and
amended by the Crim i nal Law Amend ment Act 1975) al lows for pre trial de ten tion if it is nec es -
sary ‘in the pub lic in ter est or for the pro tec tion or safety of the pub lic hav ing re gard to all of the
cir cum stances in clud ing any sub stan tial like li hood that the ac cused will, if he is re leased from
cus tody, com mit a crim i nal of fense.’

57 77 CCC (3rd) 124 (1993).

58 R v Mo rales 77 CCC (3rd) 91 (1993).

59 Peo ple (At tor ney Gen eral) v Callaghan [1966] IR 501, 508–509.



real thing and is not sim ply a pro ce dural rule tak ing ef fect only at the trial’.60

Irish courts re fused to con sider the like li hood of a de fen dant com mit ting fur -
ther of fenses as a ground for de ny ing bail in 1966 and 1989. How ever, in 1996,
the Six teenth Amend ment to the Irish Con sti tu tion was passed by ref er en dum 
al low ing such de ten tion.61 Thus, bail can be de nied in Ire land if the de fen dant
is ad judged to be likely to com mit other crimes.

Un der Eng lish law, pro tect ing the in no cent from wrong ful con vic tion
has al ways been a pri or ity over bring ing the guilty to jus tice.62 The Eng lish
Court of Ap peal held that ‘al though the avoid ance of the con vic tion of the in -
no cent must un ques tion ably be the pri mary con sid er ation, the pub lic in ter est
would not be served by a mul ti plic ity of rules which merely im pede ef fec tive
law en force ment’.63 The pre sump tion of in no cence gen er ally ap plies at trial
only. Eng lish courts, like US courts, have re duced the pre sump tion of in no -
cence to a stan dard of proof.64 Due in part to the fact that fewer in di vid u als are
af forded pre trial protections of the pre sump tion of in no cence, pre trial de ten -
tion rates in Eng land are in creas ing,65 con trib ut ing to over crowd ing in
pris ons.66

3 European countries

Eu ro pean coun tries up hold the pre sump tion of in no cence, but whether
the pre sump tion ap plies be fore trial re mains a con tro ver sial mat ter. Ar ti cle
6(2) of Eu ro pean Con ven tion for the Pro tec tion of Hu man Rights and Fun da -
men tal Free doms (Eu ro pean Con ven tion)67 states that ‘[e]veryone charged
with a crim i nal of fence shall be pre sumed in no cent un til proved guilty ac cord -
ing to law’. In Barberá, Messegué and Jabardo v Spain, the Eu ro pean Court of
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60 As above, 513.

61 This amend ment pro vided that a ‘pro vi sion may be made by law for the re fusal of bail by a court
to a per son charged with a se ri ous of fense where it is rea son ably con sid ered nec es sary to pre vent
the com mis sion of a se ri ous of fence by that per son.’

62 A Sanders & R Young Crim i nal jus tice (Lon don: Butterworths, 2000) 10. In R v Hob son 1 Lew CC
261 (1823), Holroyd J de clared that ‘it is a maxim of Eng lish law that 10 guilty men should es cape
rather than one in no cent man should suf fer.’ At which par tic u lar page was this said?

63 R v Ward 96 Cr App Rep 1, 52 (1993).

64 Sanders & Young, above note 62, 10–11.

65 For in stance in 1992, 10 per cent of de fen dants were de tained be fore trial while by 1998, the
num ber had risen to 15 per cent. In ad di tion, pre trial de tain ees com prise a fifth of the prison
pop u la tion. Sanders & Young, above note 42, 10–11, 511 (cit ing Home Of fice (1993) 183).

66 See Sanders & Young, as above, 512.

67 ETS 5, 213 UNTS 222, en tered into force on 3 Sep tem ber 1953, as amended by Pro to cols Nos 3,
5, and 8 which en tered into force on 21 Sep tem ber 1970, 20 De cem ber 1971 and 1 Jan u ary 1990
re spec tively.



Hu man Rights (ECHR) stated that the pre sump tion of in no cence ‘re quires,
inter alia, that when car ry ing out their du ties, the mem bers of a court should
not start with the pre con ceived idea that the ac cused has com mit ted the of -
fence charged’.68 Both the courts and other state or gans are bound by the
pre sump tion of in no cence. In Allenet de Ribemont v France, a de fen dant in po -
lice cus tody was ac cused by a po lice of fi cer of mur der at a pub lic press
con fer ence.69 The ECHR held that ar ti cle 6(2) of the Eu ro pean Con ven tion ap -
plied not only to courts but to other pub lic au thor i ties as well from the time a
de fen dant was ‘charged with a crim i nal of fence’.70 It con cluded that the po lice
of fi cer’s ‘dec la ra tion of guilt’ was made ‘with out any qual i fi ca tion or res er va -
tion and en cour aged the pub lic to be lieve that the ap pli cant was guilty be fore
the facts had been as sessed by a com pe tent court’ and this was deemed to be a
‘vi o la tion of the prin ci ple of the pre sump tion of in no cence’.71 How ever, ar ti cle
5(1)(c) of the Eu ro pean Con ven tion al lows pre trial de ten tion, only when ‘it is
rea son ably nec es sary to pre vent his com mit ting an of fence or flee ing af ter hav -
ing done so’.72 While the ECHR has up held the pre sump tion of in no cence
be fore trial, the fact that it al lows de ten tion to pre vent de fen dants from com -
mit ting fur ther crimes al lows judges to make in fer ences or pre dic tions of guilt
on in di vid u als, thereby open ing the way for pre ven ta tive de ten tion.

It can there fore be seen that in many com mon law coun tries the pre -
sump tion of in no cence has been rel e gated to a bur den of proof only ap pli ca ble 
at trial. The next sec tion will dis cuss how Ma la wian courts in re cent years have
ap plied the pre sump tion of in no cence.

IV MALAWIAN LAW ON THE PRESUMPTION OF INNOCENCE
AND PRETRIAL DETENTION

Ma la wian law ex hib its an ex tremely ro bust pro tec tion of the
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68 Barberá, Messegué and Jabardo v Spain A146 (1988) para 77. Ar ti cle 6 (2) does not ex plic itly pro -
hibit pre sump tions of law or fact, but any rule which shifts the bur den of proof or which ap plies a 
pre sump tion op er at ing against the ac cused must be con fined within ‘rea son able lim its which
take into ac count the im por tance of what is at stake and main tain the rights of the de fence.’
Salabiaku v France 13 EHRR 379 (1988), para 28.

69 Allenet de Ribemont v France 15175/89 [1995], ECHR 5 (1995).

70 As above.

71 In deed, the court de ter mined that the vi o la tion of the pre sump tion of in no cence was not ‘cured’
even though the de fen dant was later re leased by a judge for lack of ev i dence. See N Mole & C
Harby The right to a fair trial: A guide to the im ple men ta tion of ar ti cle 6 of the Eu ro pean Con ven tion 
on Hu man Rights—Hu man rights hand book 3 (Coun cil of Eu rope, 2006).

72 In ad di tion, art 5(3) states that ‘[e]veryone ar rested or de tained ... shall be brought promptly be -
fore a judge ... and shall be en ti tled to trial within a rea son able time or to re lease pend ing trial.
Re lease may be con di tioned by guar an tees to ap pear for trial.’



pre sump tion of in no cence. Courts in Ma lawi have stated that an ‘in no cent cit -
i zen is born with his free dom and meant to stay with it’.73 The Con sti tu tion
holds that ‘[t]he dig nity of all per sons shall be in vi o la ble’,74 and that ‘ev ery per -
son shall have the right to free dom and se cu rity of per son, which shall in clude
the right not to be ... de tained with out trial’.75 The bur den of dem on strat ing
the le gal ity of a de fen dant’s de ten tion rests on the pros e cu tion as the Con sti tu -
tion spe cif i cally grants ev ery de tained per son the right ‘to be re leased if such
de ten tion is un law ful’.76 The Ma la wian Pe nal Code also up holds the right of a
de fen dant to bail and states that bail shall not be ex ces sive.77

The Ma la wian Con sti tu tion ex plic itly re cog nises the right to be ‘pre -
sumed in no cent and to re main si lent dur ing trial dur ing plea pro ceed ings or
trial and not to tes tify dur ing trial’.78 Ma la wian courts have spe cif i cally and un -
equiv o cally pro claimed that the pre sump tion of in no cence ap plies be fore
trial.79 It has been noted that an ‘ac cused is pre sumed by law to be in no cent un -
til his or her guilt has been proved in court and bail should or di narily not be
with held from him as a form of pun ish ment’.80

Un der the Ma la wian Con sti tu tion, the ac cused has the right to chal lenge
the le gal ity of her de ten tion, to have ac cess to le gal coun sel, to be in formed of
charges by a court within 48 hours, and to be re leased with or with out bail.81

Many Ma la wian courts have ap plied the pre sump tion of in no cence
through out trial to pro tect the de fen dant from any in fer ences of guilt. For ex -
am ple, in Amon Zgambo v Re pub lic, it was spe cif i cally noted that bail
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73 Dan iel Tanganyika v Re pub lic Misc Crim i nal Ap peal No 1251 of 1994 (un re ported) per Nyirenda 
J, as he then was.

74 Sec tion 19(1).

75 Sec tion 19(6).

76 Sec tion 42(1)(f).

77 Sec tion 118 states: ‘The amount of bail shall be fixed with due re gard to the cir cum stances of the
case and shall not be ex ces sive.’

78 See sec 42(2)(f)(iii).

79 See, eg, Dan iel Tanganyika v Re pub lic, above note 73; Amon Zgambo v Re pub lic MSCA Crim i nal
Ap peal No 11 of 1998 (un re ported). See also, Aubrey Mbewe and Simoni Pondani v Re pub lic Misc
Crim i nal Ap pli ca tion No 11 of 1995 (un re ported), where Mtambo J granted bail stat ing that: ‘I
would my self see no rea son for not giv ing him bail as it should al ways be re mem bered that an ac -
cused per son is pre sumed in no cent un til pro nounced guilty by a court of law, and there fore, that
he should not be de nied his lib erty ahead of con vic tion.’

80 See Amon Zgambo v Re pub lic, as above.

81 Sec tion 42(2)(b) of the Ma la wian Con sti tu tion. In Fe lix Chima v Re pub lic Misc Ap pli ca tion 18 of
2008 (un re ported), Chikopa J said: ‘If it is the wish of the ar rest ing agency to keep the de tainee
be yond 48 hours they are at lib erty as they come to court within the said 48 hours to ask the court
to al low them so to do. They can not how ever keep, by their own au thor ity, any per son be yond 48 
hours. That would re sult in the de tainee be ing in un law ful de ten tion. How ever, in prac tice, these
rights are sel dom com plied with.’



re quire ments ex ist ‘merely to se cure the at ten dance of the ac cused at his trial
and that the test is whether it is prob a ble that the ac cused will ap pear to take his 
or her trial’.82 In Roy Mangame v Re pub lic,83 the Ma lawi Su preme Court of Ap -
peal (MSCA) held that a court must give con sid er ation to the fol low ing
ques tions when con sid er ing bail:

• Is the applicant’s incarceration unlawful?84 Or al ter na tively,
• Will the applicant break bail or abscond?
• Will the applicant interfere with the course of justice?
• Are there any other factors that reinforce the applicant’s right to bail,

including how prejudicial it might be for the accused to be kept in
custody by being denied bail?85

It is im por tant to note that be fore even con sid er ing whether bail should
be granted and whether there should be any con di tions placed on it, the
MSCA in di cated that a court must con sider whether the in car cer a tion is law -
ful. Thus, if the charges have no ba sis, the court will not grant an in di vid ual
bail but sim ply dis miss those charges. As Chikopa J said in Fe lix Chima v Re -
pub lic, to re lease a per son on bail with or with out con di tions when the
de ten tion is un law ful would ef fec tively ‘legal ise the il le gal’.86 The fact that this
is the ini tial in quiry in con sid er ing bail dem on strates that Ma la wian courts
give pri or ity to re leas ing those who are im prop erly de tained with out ad e quate
ev i dence and thus re spect the pre sump tion of in no cence.

Sec ond, and most im por tantly, when it co mes to the pre sump tion of in no -
cence, none of the above ques tions al low the court to pre sume guilt against the
de fen dant or con sider the crime that the de fen dant is charged with in de ter min ing 
whether the de fen dant should be re leased. Nor do they use bail as a form of pun -
ish ment.87 They con sider ap pro pri ately whether the de fen dant will flee or in ter fere 
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82 Above note 79.

83 MSCA Crim i nal Ap peal No 27 of 2005 (un re ported).

84 Bail must be granted if the state can not show there is a case to an swer. See Rose Bandawe
Nkwangwanya v Re pub lic Misc Crim i nal Case No 37 of 2005 (un re ported).

85 These con sid er ations in clude: the du ra tion of in car cer a tion if any; du ra tion of pos si ble de ten tion 
be fore his trial is com pleted; the cause of any de lay in the com ple tion of his trial, in clud ing
whether the ac cused is par tially or wholly to be blamed for such a de lay; the ex tent to which the
ac cused needs to con tinue work ing in or der to meet his fi nan cial ob li ga tions; the ex tent to which
he might be prej u diced in en gag ing le gal as sis tance for his de fence and in ef fec tively pre par ing for 
his de fence if he re mains in cus tody; and the health of the ac cused. See Yiannakis v Re pub lic
Crim i nal Ap peal No 37 of 1994, [1995] 2 MLR 505.

86 Fe lix Chima v Re pub lic Misc Ap pli ca tion 18 of 2008 (un re ported).

87 See Amon Zgambo v Re pub lic, above note 79.



with the court case at hand in de ter min ing whether bail should be granted, be -
cause the pur pose of bail his tor i cally has only been to se cure the de fen dant’s
pres ence at trial rather than to de tain sup pos edly dan ger ous in di vid u als to pro tect
the pub lic. In deed, to con vince the court that the de fen dant will ‘in ter fere with the
course of jus tice’, the state must dem on strate why they sus pect that the ac cused is
likely to in ter fere and that he will suc ceed in do ing so. The fact that the po lice have
not com pleted in ves ti ga tions is in suf fi cient,88 and so is mere proof that the ac -
cused knows the wit nesses.89

How ever, there are a num ber of cases in which some courts in Ma lawi
have held that the se ver ity of the of fence the de fen dant is charged with should
be con sid ered in de ter min ing whether to grant bail.90 Re cently though, the
MSCA in Mvahe v Re pub lic ended a de cade-long con fu sion over this is sue and
de ter mined that, ac cord ing to the Con sti tu tion, bail is pre sumed in all crim i -
nal of fences—in clud ing mur der—and the state bears the bur den of prov ing
that the in ter ests of jus tice re quire a per son to be de tained be fore trial.91 Pre vi -
ously, in McWilliam Lunguzi v Re pub lic,92 bail was rarely al lowed in mur der
cases un less the ap pli cant proved ex cep tional cir cum stances that would jus tify
re lease. In the same year, the same MSCA in John Tembo and oth ers v DPP 93

con tra dicted that rul ing, hold ing in stead that courts should grant bail even to
mur der sus pects un less the state proves that the in ter ests of jus tice will clearly
be prej u diced thereby. Later cases ei ther fol lowed the Lunguzi ap proach or the
Tembo ap proach.94 Im por tantly, the court in Mvahe noted that it was and is
rare in com mon law coun tries and in most Com mon wealth coun tries for a
per son ac cused of mur der to be re leased, but emphasised that the com mon
law does not pro vide for the right to be re leased with or with out bail as the Ma -
la wian Con sti tu tion does. In deed, the court re cog nised the strength of the
Ma lawi Con sti tu tion in pro tect ing the right to bail in all cases and de cided to
ap prove the Tembo ap proach.

How ever, clause 5(b) of Part 1 of the Sched ule to the Bail Act de parts
from this line of case law and states that bail may be re fused where there is ‘the
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88 See Frizar Kum’bweza v Re pub lic Misc Crim i nal Ap pli ca tion No 69 of 2005 (un re ported).

89 Yiannakis v Re pub lic, above note 85.

90 See, eg, Dan iel Tanganyika v Re pub lic, above note 73.

91 Mvahe v Re pub lic, MSCA Crim i nal Ap peal No 25 of 2005) (un re ported).

92 MSCA Crim i nal Ap peal Num ber 1 of 1995, [1991] 1 MLR 632.

93 MSCA Crim i nal Ap peal Num ber 16 of 1995 (un re ported).
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like li hood’ of the ac cused com mit ting an of fence while on bail. The Bail
(Guide lines) Act also al lows courts to con sider the na ture of the of fence, the
strength of the case against the ac cused, and the na ture and se ver ity of pun ish -
ment likely to be im posed95—all fac tors that his tor i cally have not played a role
in de ter min ing whether to re lease a per son with or with out bail.

Some Ma la wian courts have used or es poused the prin ci ples laid down in
the Bail (Guide lines) Act to limit (un con sti tu tion ally, it can be ar gued) the
pre sump tion of in no cence. For ex am ple, some courts have con sid ered pre vi -
ous charges or the se ver ity of the of fence ac cused in de ter min ing whether the
de fen dant should re ceive bail. In Willy Sambo & Ed ward Anafi v Re pub lic,96 for
in stance, the two ap pel lants were charged with theft of six tonnes of Ma lawi
Tele com mu ni ca tions Ltd (MTL) ca bles found in a truck en route to South Af -
rica. The ap pel lants fo cused heavily on the pre sump tion of in no cence and
their bail right claim ing that they should not have been de nied bail.97 In ana lys -
ing this is sue, Kamwambe J noted that while those who are not yet con victed
must en joy the pre sump tion of in no cence,98 ‘cer tain fac tors may mil i tate
against [their con tin ued en joy ment of] lib erty’.99 He noted that both ap pel -
lants were ‘al ready an swer ing a charge each of a sim i lar na ture, to wit, theft of
MTL ca bles’.100 Given that the ap pel lants had two sim i lar charges against them, 
he con cluded that they were ‘likely to com mit other or sim i lar of fences’.101 The
court’s anal y sis fo cussed on the ex act mean ing of ‘like li hood to com mit of -
fences’ as a fac tor in de ter min ing bail. Though the ap pel lants dis puted
whether the phrase meant ‘more than just a mere pos si bil ity or prob a bil ity’ or
‘ten dency or real pos si bil ity’,102 they did not ar gue that bail ap pli ca tions should
not con sider the de fen dant’s like li hood to com mit crimes while on bail.103 The
court went fur ther to hold that the stan dard of proof to be used in bail hear ings 
‘is not ex pected to be as rig or ous as in crim i nal pro ceed ings’ and found that
the de fen dants were likely to com mit fur ther of fences and de nied bail.104
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95 See Parts I and II of the Sched ule to the Bail Act.

96 Above note 22.

97 As above.

98 As above, 2.

99 As above.

100 As above, 3.

101 As above.

102 See Living stone Thomas v As so ci ated News pa pers Ltd (1969) 90 WN (Ptl) (NSW) 223, hold ing
thus: ‘The word “likely” can scarcely mean “more likely than not” ... [it] means likely in the sense
of a ten dency or real pos si bil ity. It does not mean more likely than not; “prob a bly” or very likely.’
Quoted in Willy Sambo & Ed ward Anafi v Re pub lic, above note 22, 3.

103 Willy Sambo & Ed ward Anafi v Re pub lic, above note 22, 3.

104 As above, 4.



This sam pling of re cent cases dem on strates that some Ma la wian courts,
like oth ers in com mon law coun tries, have been in flu enced by the de sire to
pre vent crime and have some times un der mined the pre sump tion of in no -
cence by con sid er ing fac tors be sides flight risk in de ter min ing bail. How ever,
the Con sti tu tion is clear that the pre sump tion of in no cence ap plies both be -
fore and dur ing trial and the MSCA has bol stered the Con sti tu tion by hold ing
that the right to be leased from de ten tion with or with out bail ap plies to all de -
fen dants, even those ac cused of mur der and other se ri ous crim i nal of fences.

The next sec tion will dis cuss what a ro bust pro tec tion of the pre sump tion 
of in no cence could look like in Ma lawi and why pre dic tions of guilt con tra dict
mod ern no tions of de moc racy.

V JUSTIFYING THE APPLICATION OF THE PRESUMPTION OF
INNOCENCE BEFORE TRIAL IN MALAWI

As dis cussed above, many com mon law coun tries now al low courts to de -
tain in di vid u als for fear that they will com mit a crime if re leased, based on the
mere fact that they have been charged with a crime. There has been a trend
world wide to wards an ac cep tance of ‘pre ven ta tive jus tice’, a term used in this
ar ti cle to sig nify a crim i nal jus tice model which places pre mium on crime pre -
ven tion through, among other things, de tain ing in di vid u als deemed likely to
com mit crimes. This sec tion shows why de ny ing bail to in di vid u als on crime
pre ven tion grounds is in im i cal to hu man rights and why Ma lawi in par tic u lar
should de sist from this prac tice.

A Preventative justice

‘Pre ven ta tive jus tice’ has his tor i cally been pro hib ited as a way of pre vent -
ing crime in com mon law le gal sys tems. It vi o lates in di vid ual lib erty in that it
de prives an in di vid ual of free dom based on a pre dic tion that she will com mit
an of fence if al lowed to be free.105 The goal of pre ven ta tive jus tice is the pro tec -
tion of the pub lic from crime. While this is a no ble goal, count less stud ies have
shown that it is im pos si ble to pre dict which in di vid u als re leased be fore trial
will com mit crimes.106 And in deed, even in di vid u als charged with more se ri ous 
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105 Peo ple (At tor ney Gen eral) v Callaghan, above note 59, 513.

106 See, eg, AR An gel & oth ers ‘Pre ven ta tive de ten tion: An em pir i cal anal y sis’ (1971) 6 Har vard Civil
Rights & Civil Lib er ties Law Re view 303; M Toborg & J Bellassai ‘At tempts to pre dict pre trial vi o -
lence: Re search find ings and leg is la tive re sponses’ in FN Dutile & CH Foust (eds) Pre dic tions of
crime vi o lence (Spring field, Il li nois: Charles C Thomas Pub lish ing Co, 1987) 101, 116–117; P
Jack son ‘The im pact of pre trial pre ven tive de ten tion’ (1987) 12 Jus tice Sys tem Jour nal 305; J



crimes, like mur der or rape, are no more likely than oth ers to com mit
crimes.107 In mod ern le gal sys tems, the ac cept able method of pre vent ing crime
is the threat of con vic tion and pun ish ment,108 rather than de pri va tion of lib -
erty. Fur ther more, de tain ing some one be fore trial for an ‘in ten tion to com mit
a crime’ when re leased does not ac cord with mod ern com mon law prin ci ples,
which re quire in tent cou pled with overt acts of prep a ra tion or agree ment to
com mit an of fence.109 His tor i cally, it has been an es sen tial pre req ui site for
pun ish ment that a per son must have first com mit ted the crim i nal acts, not just
have in tended to do so. This is why in gen eral actus reus and mens rea have al -
ways been re quired in or der to have a com plete crime. Con sid er ing whether
the de fen dant will com mit crimes while on bail pre sumes the de fen dant’s guilt 
of crimes that have not yet been com mit ted.110

An other prob lem with pre ven ta tive jus tice and pre dic tions of fu ture con -
duct is that the em pha sis is not on what a per son has ac tu ally done but on who
the per son ‘is’. As Tribe has aptly ar gued: ‘Be cause im pris on ment on grounds
of dan ger ous ness is pred i cated on a find ing about the sort of per son the de fen -
dant is rather than a find ing about the sort of thing he has done, it has all the
vices in her ent in a law that makes the crime fit the crim i nal’.111 Thus, laws
based on fu ture pre dic tions of ac tion do not warn an in di vid ual of what they
can and can not do to avoid pun ish ment.

An other fun da men tal prob lem with pre ven ta tive de ten tion is that its jus -
ti fi ca tion is cir cu lar. Tribe has ar gued that once gov ern ment has in sti tuted a
sys tem that re fuses bail on grounds of crime pre ven tion, ‘the sys tem will ap -
pear to be mal func tion ing only when it re leases per sons who prove to be worse 
risks than an tic i pated’.112 The mis con duct of the per sons re leased thus re in -
forces the ar gu ment that those per sons should not have been re leased.
How ever, the er rors of the sys tem can not be seen when those who could have
been re leased with out a prob lem are de tained be cause no de tained in di vid u als
will com mit of fences, which only proves that the de ten tion was war ranted in

PRESUMPTION OF INNOCENCE 143

Monahan The clin i cal pre dic tion of vi o lent be hav ior (Beverly Hills, CA: Sage Pub li ca tions, 1981)
47–49.

107 J Locke & oth ers Com pi la tion and use of crim i nal court data in re la tion to pre-trial re lease of de fen -
dants (1970) 8–10, 167–170; JS Goldkamp ‘Dan ger and de ten tion: A sec ond gen er a tion of bail
re form’ (1985) Jour nal of Crim i nal Law and Crim i nol ogy 76.

108 Peo ple (At tor ney Gen eral) v Callaghan, above note 59, 513.

109 Ryan v Di rec tor of Pub lic Pros e cu tions [1989] IR 399.

110 In US v Melendez-Car rion 790 F.2d 984, 1000 (2d Cir 1986), it was held: ‘[I]t can not se ri ously be
main tained that un der [the Amer i can] Con sti tu tion the Gov ern ment could jail peo ple not ac -
cused of any crime sim ply be cause they were thought likely to com mit crimes in the fu ture.’

111 Tribe, above note 51, 392.

112 As above, 375.



the first place.113 Ef fec tively, this sys tem op er ates by im pos ing im pris on ment
first rather than by pre vent ing crime through the threat of po ten tial im pris -
on ment.114

The pre sump tion of in no cence bans ‘pu ni tive de pri va tions of lib erty’
with out court sanc tion af ter a full trial.115 Thus, any lim i ta tions on the right to
lib erty that are pu ni tive in char ac ter should be banned as op posed to those that 
sim ply reg u late lib erty for le git i mate rea sons.116 Im pris on ment be fore con vic -
tion is pu ni tive. Re fus ing to re lease a per son on bail on grounds of crime
pre ven tion must thus not be per mit ted.117

B Negative consequences of preventative justice

Pre ven ta tive jus tice does not only harm the prin ci ple of lib erty; it also has
very real con se quences for the de tained, par tic u larly those in Ma lawi who are
of ten in no cent. A de fen dant’s chances to suc ceed at trial are di min ished if he is 
de tained be fore trial.118 Al though bail is in some in stances de nied due to a le git -
i mate fear that the de fen dant will be hurt or killed be fore trial,119 in most cases
where there is no risk of flight the de fen dant does not de serve to be de tained.
And some times when the court fears for a de fen dant’s safety if re leased, the de -
fen dant may not be safe in de ten tion ei ther. For in stance, con sider the re cent
case of the same-sex cou ple, Ste ven Monjeza and Tiwonge Chimbalanga,
charged with break ing Ma lawi’s law against gross in de cency. The court de nied
them bail, os ten si bly to pro tect their safety. How ever, the two men claimed
that they were beaten in prison and not safe there ei ther.120 In ad di tion, a de -
fen dant de tained be fore trial is less able to pre pare a de fence and to find
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cused were con victed and sub se quently sen tenced to the max i mum sen tence of 14 years
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wit nesses or con sult a law yer.121 Pre trial de ten tion is of ten in the same fa cil ity
as, or worse than, that where con victed per sons are im pris oned. In deed, it has
been noted that the de mean our at trial of those de tained for long pe ri ods is af -
fected sig nif i cantly.122 The de fen dant is also un able to track down wit nesses
and gather ev i dence that would eas ily be ac ces si ble if he were free.123 In ad di -
tion, her abil i ties to com mu ni cate with de fence coun sel are even more lim ited, 
not to men tion that be ing de tained may also re sult in loss of em ploy ment and
sep a ra tion from fam ily and thus wipe out the de fen dant’s ca pac ity and re -
sources to de fend her self at trial.124

In Ma lawi, the sit u a tion is even worse. When an in di gent de fen dant is de -
tained, his only op por tu nity to speak to coun sel is most of ten at the
court house di rectly be fore trial—which does not af ford him time to ob tain
wit nesses to sup port his case. Ma lawi has only a few hun dred law yers for a
pop u la tion of 13 mil lion; so not sur pris ingly, there is a dearth of at tor neys who 
are will ing to rep re sent in di gent crim i nal de fen dants.125 With lim ited re -
sources, most de tain ees have lit tle to no abil ity to con tact wit nesses or ob tain
any as sis tance from fam ily or friends in pre par ing their de fence. As dis cussed
above, the fa cil i ties they are de tained in are of ten un san i tary, lack food, and do
not pro vide them with ad e quate room to sleep, fur ther ad versely af fect ing
their de mean our at trial. Need less to say, when a de fen dant in Ma lawi is de -
tained, it is of ten for a very long pe riod of time due to a se vere back log of
ho mi cide cases,126 and lack of suf fi cient hu man and fi nan cial re sources in the
ju di ciary, po lice, pros e cu tion agen cies and the De part ment of Le gal Aid,
among other rea sons.

VI CONCLUSIONS AND RECOMMENDATIONS

In 1994, 30 years af ter gain ing its in de pend ence from Great Brit ain, Ma -
lawi adopted a dem o cratic Con sti tu tion which en trenched ex ten sive fair trial
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rights, in clud ing an ex plicit pro tec tion of the pre sump tion of in no cence.
How ever, the ex ist ing le gal sys tem has faced dif fi cul ties in im ple ment ing these
protections. In par tic u lar, in di vid u als charged with crimes are of ten de nied
the ba sic crim i nal rights es tab lished in their Con sti tu tion. Many are de tained
with out a timely trial or ac cess to at tor neys or a com pe tent court. Poor prison
con di tions and long pe ri ods of de ten tion are typ i cal. This is par tic u larly trou -
bling be cause, due to in ad e quately trained po lice and a low ev i den tiary bar for
ar rests, many of the peo ple de tained are ac tu ally in no cent. Given that po lice
of ten im prison higher num bers of in di vid u als as sus pects for long pe ri ods of
time, and have lim ited abil ity to de tect crime, the po ten tial for in no cent peo ple 
be ing de tained is high. This unique sit u a tion in di cates that the pre sump tion of 
in no cence should gain even more im por tance, par tic u larly where it is ex plic -
itly pro tected in a writ ten con sti tu tion and up held by the high est court of the
land. Given the acute need for pro tect ing the in no cent, the prom ise of the pre -
sump tion of in no cence in the Ma lawi Con sti tu tion should be en forced to its
full est ex tent, start ing from ac cu sa tion to ar rest and con tin u ing to con vic tion.

As was emphasised by the MSCA in Mvahe, bail should be pre sumed in
all cases in clud ing in se ri ous crim i nal of fences. Bail pro ce dures should there -
fore be stream lined to al low for ho mi cide de fen dants and oth ers ac cused of
se ri ous crimes to ap ply for bail like other crim i nal de fen dants. As has been
shown in this ar ti cle, the Ma lawi Con sti tu tion pro tects the dig nity of all in di -
vid u als and the right of all de fen dants to be re leased be fore trial. How ever, bail
is of ten not granted to mur der sus pects and de fen dants due to pro ce dural re -
quire ments that re quire ho mi cide de fen dants to ap ply for bail to the High
Court. This con trib utes to the large back log of ho mi cide cases, and the prob -
lem of ho mi cide de tain ees re main ing in prison for a year or more with or
with out charges. But given the lengthy de ten tion pe ri ods and the strong pro -
tec tion of the pre sump tion of in no cence in the Con sti tu tion, one po ten tial
so lu tion would be for ho mi cide de tain ees to un dergo the same pro cess as
those charged with other crimes. Al though there may be some op po si tion to
mak ing it eas ier to re lease in di vid u als ac cused of mur der, stud ies dem on strate
that mur der de tain ees are no more likely to com mit crimes while re leased than 
those charged with lesser crimes.127 De fen dants charged with mur der could
po ten tially ob tain bail from a se nior mag is trates court, rather than wait long
pe ri ods for the at ten tion of the High Court in or der to re ceive bail. Stream lin -
ing bail for all ho mi cide cases, ex cept those where there is a flight risk, could
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sub stan tially re duce the num ber of pris on ers who are de tained for long pe ri -
ods of time in Ma lawi, thereby better pro tect ing the rights of de fen dants to be
pre sumed in no cent.

In gen eral, the fac tors that need to be taken into ac count when grant ing
bail should be har mo nised with the dicta of the MSCA given in the var i ous im -
por tant de ci sions dis cussed in this ar ti cle, to en sure that pre ven ta tive
de ten tion is avoided and the pre sump tion of in no cence is up held be fore trial.
Fur ther more, in volv ing com mu ni ties in bail pro ce dures could ease prob lems
de tained peo ple face in find ing sure ties who can pledge their ap pear ance at
their trial.128
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